Reportable Employer Superannuation Contributions

For income years commencing 1 July 2009 onwards, employers will be required to disclose an

additional amount, where applicable, on an employee’s PAYG Summary Statement. This new amount is referred to as an employee’s Reportable Employer Superannuation Contributions (‘RESCs’) amount.

An individual’s Reportable Employer Superannuation Contributions (‘RESCs’) for an income year is defined in S.16-182 of Schedule 1 to the TAA 1953, as follows:

(a) An amount contributed to a superannuation fund on behalf of an individual during an income year by their employer or an associate of their employer; and

(b) The individual has, or has had, or might reasonably be expected to have or have had, the capacity to influence either:

the size of the contribution; or

the way the amount is contributed so that their assessable income is reduced.

Which employer contributions will qualify as RESCs from 1 July 2009?

In effect, based on the above definition, common examples of RESCs include the following:

(a) Salary sacrificed contributions – these are basically employer contributions made under an

effective salary sacrifice arrangement in excess of the prescribed amount an employer is effectively required to contribute for an employee under the Superannuation Guarantee (‘SG’) legislation (i.e., currently, 9% of quarterly ordinary time earnings, up to $40,170, for the year ending 30 June 2010).

WARNING – Salary packaging arrangements from 1 July 2009

Traditionally, salary sacrificed contributions have not been assessed as ‘income’ for means-testing a range of tax-related concessions/obligations.

Therefore, many employees over the years have been able to reduce their means-tested ‘income’ by salary packaging into superannuation in order to access/maximise certain tax concessions and to avoid/minimise certain tax obligations, such as the following:

Certain tax offsets (e.g., Senior Australians tax offset, pensioner tax offset, mature age worker tax offset and tax offset for spouse superannuation contributions);

Deductions for personal superannuation contributions;

Superannuation co-contribution concession;

Medicare levy surcharge; and

Repayments of an accumulated HELP (formerly HECS) debt.

However, from 1 July 2009, ‘salary sacrificed contributions’ (i.e., RESCs) will be effectively

assessed as ‘income’ for means-testing the above tax-related concessions and obligations.

(b) Contributions under employment contract or agreement – these are basically employer

contributions in excess of the 9% SG contribution amount, which are made under the terms of a

common law employment contract or as a result of some agreement between an employee and

their employer for increased superannuation contributions to be made on behalf of the employee

as part of a remuneration package.

Which employer contributions will not qualify as RESCs from 1 July 2009?

The definition of RESC does not include any part of an employer contribution that meets the employer’s requirements under federal, state or territory legislation (i.e., an employer contribution required by law). This is because, in these circumstances, the employee cannot be said to have (or be reasonably expected to have) any influence in relation to such a contribution.

For example, the following employer contributions would not qualify as RESCs:

(a) SG contributions – these are contributions which equate to the prescribed amount an employer is effectively required to contribute for an employee under the SG legislation (i.e., currently, 9% of quarterly ordinary time earnings, up to $40,170).

(b) Contributions under industrial award – these are basically contributions which are made on behalf of an employee under the terms of an industrial agreement which has been made at arms’ length with the employee, where the employee has no capacity to influence (and could not

reasonably be expected to have capacity to influence) the terms of the agreement.

WARNING – Establishing employee has no capacity to influence

In this regard, if an employee is related to their employer (i.e., they are an ‘associate’ under S.318 of the ITAA 1936), there is a rebuttable presumption that the employee had capacity to influence the amount of contributions being made on their behalf to the extent that those contributions exceed the amount that is required by law.

In these circumstances, the burden of proving that an employee had no capacity to influence falls on the employer. Relevant considerations in demonstrating whether an employee had capacity to influence will include the following:

The relationship of the employee to their employer;

The involvement of the employee in the negotiations concerning the terms of any industrial

agreement governing the employee’s work conditions; and

The size of the amount contributed on the employee’s behalf relative to what amount would be required by, for example, the SG law.

Refer to paragraphs 3.54 and 3.55 of the Explanatory Memorandum to the Tax Laws Amendment (2009 Measures No. 1) Bill 2009.

(c) Contributions made from assessable income – these are basically contributions which are

made from a member’s assessable income (i.e., pre-tax income). These contributions are usually

required with certain funds (e.g., defined benefit funds, such as a public sector superannuation

scheme). Refer to S.16-182(2) of the TAA.

(d) Additional contributions made for administrative/other reasons – these are basically employer contributions in excess of those mandated by law (refer below), which are made for administrative or other reasons, over which the employee has no, and could not reasonably be expected to have, capacity to influence. These contributions fall outside the definition of RESCs even though they are not required to be made by law (as such). For example, this could occur where an employer’s payroll system calculates superannuation contributions based on an employee’s total remuneration income (including overtime income and other income which is not part of the employee’s ordinary time earnings and for which the employer is not required to make SG contributions – refer to SGR 2008/D2).

EXAMPLE – Employee with a RESC amount

In the income year commencing 1 July 2009 Mary has a total salary package of $90,000.

Mary has entered in to an effective salary sacrifice agreement under which she agrees to forgo $10,000 of wages in return for her employer to contribute, in addition to the employer’s compulsory SG obligations, $10,000 to her superannuation fund.

As a result of entering in to this effective salary sacrifice agreement, Mary will have a RESC

amount of $10,000. When preparing Mary’s PAYG Summary Statement for the year ending 30 June 2010, Mary’s employer will be required to disclose this amount at the RESC amount label. Except for a trap for the unwary employer…..
TRAP: If the employer has agreed to calculate SGC on the Grossed up salary, i.e., $90,000 and Mary has influenced (etc) that decision, then there is extra RESC to report. If the SGC was calculated on the Gross less Salary sacrifice, then there is no extra RESC. Therefore, for Mary, her total RESC is $10,900
RESCs Calculation Worksheet 

Year ended 30 June 2010

Employee’s Name 

Name of Superannuation Fund 

Tax File Number 



Actual Employer Superannuation Contributions


$

Less: Employer SG Contributions required (9% of OTE)
A.
Employee’s Ordinary Time Earnings (‘OTE’)(
Earnings (e.g., salary) for ordinary hours worked
$

Over-award payments for ordinary hours worked
$



Shift-loadings for ordinary hours worked
$



Commissions in relation to ordinary hours worked
$



Allowances (except for expense allowances and 

living-away-from-home allowance fringe benefits)(
$

Termination payment in lieu of notice
$

Payments while on annual leave, long service leave

sick leave, public holidays and RDOs
$

Casual loading in lieu of fixed or regular hours
$

Bonuses – performance bonus, ex-gratia bonus in respect

of ordinary hours of work, and Christmas bonus
$

Workers’ compensation payments where employee is

required to work
$

Other OTE(
$

Total OTE
$


B.
Employee’s OTE multiplied by 9%
x
9%
–
$

Employee’s RESCs (A – B)(

$

· An amount paid to an employee in respect of overtime hours worked is excluded from OTE.
· An ‘on-call’ allowance is only included in OTE if it is paid for ordinary hours of work (e.g., where a doctor is paid extra to be on-call during ordinary hours to perform urgent surgery).
· For a more detailed discussion on which payments to an employee are included in OTE (or excluded from OTE) reference should be made to SGR 2009/2.
· If this amount is a positive figure, the employee has RESCs for the 2010 income year where the employee had the capacity to influence the amount contributed for them into superannuation.
Precedent letter for employees who have an amount of RESCs 
reported on their payment summary for an income year

The following suggested precedent letter can be used by an employer to advise an employee of RESCs to be recorded on the employee’s payment summary under the new reporting rules from 1 July 2009.  The letter should accompany the employee’s payment summary. 

	Reportable Employer Superannuation Contributions amount for the           [2010] income year

Dear [
]




[insert name and address of employee]

For your [2010] payment summary, we are required to report your Reportable Employer Superannuation Contributions (‘RESCs’) amount under new rules introduced from 1 July 2009.

Broadly, RESCs are employer superannuation contributions to an employee’s superannuation fund from 1 July 2009, where those contributions exceed the amount an employer is required to contribute for the employee (e.g., the 9% Superannuation Guarantee (‘SG’) contribution amount), and the employee had the capacity to influence the amount being contributed by the employer. 

Basically, an employee’s RESCs will normally include the following:

(a) Salary sacrificed contributions – these are basically employer contributions made under an effective salary sacrifice arrangement in excess of the 9% SG contribution amount. 
(b) Contributions under an employment contract or agreement – these are basically employer contributions in excess of the 9% SG contribution amount, which are made under some agreement between an employee and their employer, for increased superannuation contributions to be made on behalf of the employee as part of a remuneration package.

In your case, the RESCs reported on your [2010] payment summary represent employer contributions made to your superannuation fund in excess of the minimum amount the employer is required to contribute under [insert relevant law, award, agreement, etc.], as a result of your [salary sacrifice arrangement or negotiations with your employer – insert whichever is appropriate].

Although the RESCs amount disclosed is in addition to your gross salary, you are not actually taxed on this amount.  Instead, this amount must be reported on your annual tax return, and will be used to determine your entitlement to certain income-tested concessions and/or your liability to certain income-tested liabilities, such as the following:
· Medicare levy surcharge; 

· Dependant tax offsets (e.g., dependant spouse tax offset); 

· Senior Australians tax offset and the Pensioner tax offset; 

· Mature age worker tax offset; 

· Spouse superannuation contributions tax offset;

· Superannuation co-contributions concession; and  

· Deductions for personal superannuation contributions.

Your RESCs amount may also affect a range of Centrelink benefits (e.g., Baby Bonus, Child Care Benefit, Family Tax Benefit and Austudy).

If you have received RESCs from more than one employer, it is your responsibility to aggregate all RESCs when preparing your annual tax return.  


